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JURISDICTIONAL STATEMENT 

i 

v I 

i 

This is an appeal by George M. and Ida L. Wilson, hus¬ 
band and wife, respectively, plaintiffs below, from the ac¬ 
tion of the United States District Court for the District of 
Columbia, granting the appellee’s motion for summary 
judgment, and in dismissing the plaintiffs’ complaint with 
prejudice (app. 21). 

' # | 
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The United States District Court had jurisdiction under 
Title 11, Section 11-306, D. C. Code, 1940 Ed. 

This Court has jurisdiction to review the judgment un¬ 
der Title 17, Section 17-101, D. C. Code, 1940 Ed. 

The pleading showing evidence of the jurisdiction is the 
complaint (app. 2). 

STATEMENT OF THE CASE 

Plaintiffs (appellants) brought this action to recover 
damages for personal injuries sustained by the female 
plaintiff as a result of a fall within the main lobby of the 
building known as the New Municipal Center located in the 
300 block of Indiana Avenue, N. W., which building is 
owned, controlled and operated by the defendant, a munici¬ 
pal corporation. The plaintiffs were business invitees of the 
defendant, and had entered said building for the purpose 
of visiting a branch of the Metropolitan Police Department 
located therein. The complaint alleged (app. 3) that the 
plaintiffs were lawfully within said premises, and that the 
“defendant, acting through its agents, servants or employ¬ 
ees, did permit one certain hallway, or lobby or otherwise 
designated space within the building known as the New 
Municipal Center, adjacent to or near one of the principal 
entrances thereof, on the Indiana Avenue side, to become 
and remain wet, slippery or otherwise unsafe for pedestrian 
use, as the result of permitting water, or other liquid or 
substance, to remain on said floor, all to such an extent as 
to cause said floor, being constructed of terrazzo without an 
abrasive, to become dangerous and unfit for the use of the 
plaintiffs or other persons walking along and upon said 
floor, and the defendant, acting through its agents, servants 
or employees, knew, or by the exercise of reasonable care, 
should have known that such dangerous and unsafe condi¬ 
tion existed. ,, The complaint further alleged that as a re- 
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suit of such negligence, said female plaintiff was caused to 
fall violently, sustaining a comminuted fracture of the base 
of the fifth metatarsal bone, together with other injuries 
by reason of which she required medical treatment and 
sustained other damages, and that the male plaintiff, her 
husband, had incurred considerable expense for her neces¬ 
sary medical care and attention, together with other dam¬ 
ages. The complaint also contained a demand for jury trial 
(app. 5). | 

The defendant, through counsel, filed a motion to dismiss 
the complaint on the ground that the “said District was 
engaged in the performance of a governmental function.” 
(app. 5), and supported said motion with an affidavit by 
Edward A. Beard, Assistant Corporation Counsel for the 
District of Columbia, setting forth in said affidavit the Va¬ 
rious departments of the District of Columbia Government 
located in the building in question and also reciting tjhe 
fact that the Veterans Administration of the U. S. Govern¬ 
ment rented 64,877 square feet of the total space in said 
building during May of 1946, which was the month in which 
the accident occurred (app. 6); and that said building also 
contained a privately operated cafeteria in space loaned by 
the District of Columbia Government, and which was op¬ 
erated for the convenience of the personnel in said building. 

After plaintiffs had filed the required points and author¬ 
ities in opposition to the granting of such motion, said mo¬ 
tion came on for oral argument before Judge Pine, of the 
Trial Court, and after full argument thereon by counsel 
for the respective parties, Judge Pine overruled the said 
motion on April 25, 1947, (app. 7). 

| 

Thereafter the defendant filed its answer to plaintiffs 9 
complaint setting up four (4) separate defenses (app. 8), 
and in the second defense, section 4, the defendant admitted 
that said premises were owned and operated by it, also ad¬ 
mitting that the floor of the lobby of said New Municipal 
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Center was constructed of terrazzo without an abrasive, 
but denied any negligence on its part. In its third defense, 
the defendant alleged contributory negligence of the plain¬ 
tiffs ; and in its fourth defense denied actual or constructive 
notice of the existence of any defective condition which 
allegedly caused the injury and damage complained of by 
plaintiffs. 

On the filing of defendant’s answer, as aforesaid, the ac¬ 
tion was calendared pursuant to Buie 11(b) of the United 
States District Court for the District of Columbia, on May 
12,1947, by the Clerk of the Court. 

Thereafter, and while plaintiffs were awaiting and pre¬ 
paring for trial, the defendant did nothing further, and 
on December 9, 1947, the Office of the Assignment Com¬ 
missioner mailed plaintiffs’ counsel a notice advising that 
this jury action would be called for pre-trial hearing on 
December 17,1947. 

On said date the pre-trial hearing was continued to Jan¬ 
uary 9, 1948; and on January 9, 1948, again continued to 
February 4, 1948, said continuance of the required pre¬ 
trial hearing having been at the request of defense coun¬ 
sel, allegedly because of his being actively engaged in trial 
work in the Courts on the dates set for such pre-trial, and 
for which reason plaintiffs’ counsel made no objection to 
such continuances. 

However, shortly prior to the time the case was to have 
been pre-tried on February 4, 1948, defense counsel filed 
a motion for summary judgment, on January 23, 1948, 
(app. 11), supporting said motion with several affidavits 
and exhibits prepared by employees of the defendant (app. 
12, 13, 14, 15, 16, 17, 18, 19, and 20), in which the defend¬ 
ant raised the same identical point, i. e., the question of 
governmental function, as it had raised approximately ten 
(10) months previously in its motion to dismiss. 




To this motion for summary judgment, the plaintiffs, 
through counsel, filed the required points and authorities 
in opposition, whereupon the motion came on for oral argu¬ 
ment before Judge Schweinhaut, then sitting in pre-trial 
court, on February 16, 1948, and after being fully argued 
by counsel for the respective parties, Judge Schweinhaut 
took the matter under advisement until February 24,1948, 
when in a memorandum opinion (app. 20), he ruled that 
“the maintenance of the building is a governmental func¬ 
tion and the District of Columbia therefore is not liable. 
Nor can the condition of the lobby on the day the accident 
happened be held a nuisance. The floor was wet and slip¬ 
pery due to weather conditions/’ And on February 25, 
1948, there was filed in the case an order signed by Judge 
Schweinhaut in pursuance of the aforesaid memorandum 
opinion, granting the defendants’ motion for summary 
judgment, and dismissing the plaintiffs’ complaint with 
prejudice (app. 21). 

j 

The facts contained in said exhibits and affidavits filed 
in support of defendant’s motion for summary judgment 
were not subjected to the test of cross-examination, and the 
plaintiffs had no means of controverting such recited facts' 

Since the granting of this motion was a final termina¬ 
tion of this litigation, adversely to plaintiffs and without 
trial by jury as they had demanded, plaintiffs had no alter¬ 
native other than to note their appeal, in order to obtain 
redress. 

STATEMENT OF POINT ON APPEAL 

. i 

The trial court erred in granting the defendant’s (ap¬ 
pellee’s) motion for summary judgment herein, and in dis¬ 
missing the complaint of plaintiffs with prejudice. 
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SUMMARY OF ARGUMENT 

The operation of the New Municipal Center by the Dis¬ 
trict of Columbia, a municipal corporation, is a corporate 
or proprietary function, and not strictly a governmental 
function, and for negligence in the maintenance and opera¬ 
tion of said building the District of Columbia is liable in 
damages. 

The complaint having stated a cause of action, and the 
answer filed by the defendant having squarely raised sev¬ 
eral issues for trial by jury, the question as to whether 
the defendant’s operation of the building was govern¬ 
mental or proprietary was a matter of affirmative defense 
to have been proven at the trial, and since the same 
matter had been raised by motion to dismiss, and ruled 
upon adversely to the defendant, the defendant was negli¬ 
gent in permitting the matter to remain at issue after the 
filing of its answer for approximately ten (10) months 
before raising the same question a second time by way 
of a motion for summary judgment, to the prejudice of 
plaintiffs’ rights. 

Since the affidavits and exhibits filed in support of the 
motion for summary judgment admitted the rental of part 
of the New Municipal Center, exclusively owned by the 
defendant, to other agencies unconnected with the District 
of Columbia municipal government, for a fee, the trial 
court erred in granting the motion for summary judgment 
and dismissing plaintiffs’ complaint. 

ARGUMENT 

I 

The Operation of the New Municipal Center by the 
District of Columbia, a Municipal Corporation, Is a Cor¬ 
porate or Proprietary Function, and not Strictly a Gov¬ 
ernmental Function, and for Negligence in the Maintenance 
and Operation of Said Building the District of Columbia Is 
Liable in Damages. 


i 


By virtue of Title 1, Section 102, D. C. Code, 1940 Ed.: 

i 

“The District is created a government by the name 
of the ‘District of Columbia’, by which name it is con¬ 
stituted a body corporate for municipal purposes, and 
may contract and be contracted with, sue and be sped, 
plead and be impleaded, have a seal, and exercise all 
other powers of a municipal corporation not incon¬ 
sistent with the Constitution and laws of the United 
States and the provisions of this Code.” | 

In Metropolitan R. Co. v. District of Columbia , 132 U. S. 
1,33 L. Ed. 231,10 Sup. Ct 19, it was held that: 

“the District of Columbia is a municipal corporation, 
having a right to sue and be sued, and subject to the 
ordinary rules that govern the law of procedure be¬ 
tween private persons.” 

As a municipal corporation, the defendant has an inher¬ 
ent right to buy, sell, own, control and lease real estate. 
Such right carries with it the inherent duty to maintain 
such real estate in such manner as not to cause injury 
to others. 

j 

43 Corpus Juris p. 1166, Sec. 1930: 

i 

“A municipal corporation is not liable for negligence 
in the construction and maintenance of buildings or ap¬ 
paratus used solely for governmental purposes; • ;• • 
BTJT where a building owned by a municipal corpora¬ 
tion was erected or is used for private purposes or 
profit, the municipality is held to the same degree of 
care in the erection and maintenance thereof as a 
private person, and is liable for injuries resulting 
from its negligence in this respect. Therefore, where 
a municipality lets a municipal building, or a part 
thereof for hire, it is liable for injuries caused by a 
defect or want of repair, or for the negligence of its 
agents or servants in the management of the building, 
and this rule applies even where the building was 
erected strictly for governmental purposes.” 
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In McQuillin on Municipal Corporations, 2nd Ed., Re¬ 
vised Yol. 6, Section 2792, the author distinguishes the 
liability of municipal corporations for governmental vs. 
corporate functions, as follows: 

“A municipal government has a double function, 
first, the private, the proprietary function, and, sec¬ 
ond, the governmental function as the arm or agent 
of the State. The intermingling of these two functions 
has resulted in difficulty in determining the boundary 
line in separating the two. There is substantial una¬ 
nimity, however, upon the proposition that the incor¬ 
porated city or town when exercising its private or 
corporate powers, is liable to respond in damages for 
the negligence of its officers, agents, and employees. 
To state the well established general doctrine other¬ 
wise: a municipal corporation engaged in a private, 
corporate or proprietary function as distinguished 
from purely public or governmental action is answer- 
able for its agents’ negligence. On the other hand 
negligence in performance is not imputable to a munici¬ 
pal corporation entrusted with public or governmental 
duties. The neglect of a municipal corporation to per¬ 
form, or its negligence in the performance of, a public 
duty imposed on it by law is a public wrong to be 
remedied by indictment, and cannot constitute the 
basis of a civil action by an individual or corporation 
that has suffered particular damage by reason of 
such neglect. It has been said that the only exception 
to this rule is where the injury is the result of active 
wrongdoing chargeable to the municipal corporation. 
While the municipal corporation in performing or 
omitting to perform a duty imposed upon it as an 
agent of the state in the exercise of strictly govern¬ 
mental or state functions is generally held not liable 
to private action on account of injuries resulting 
from the wrongful acts or negligence of its officers or 
agents, there is a wide divergence in the decisions as 
to what functions are governmental or public and 
what are private or corporate, and functions held to 
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be governmental in some jurisdictions are held to be 

corporate in others/ ’ j. 

. ! 

38 Am. Jur., p. 304, Sec. 608: Another authoritative 
text states: f' 

“As to the question of municipal liability for tort 
in connection with those buildings which are being used 
by municipalities in the performance of a purely pri¬ 
vate and corporate function, the rule would seem tp be 
that if the building is used in the performance of pri¬ 
vate functions for the corporate benefit, or is devoted 
directly to purposes of revenue, a municipality will be 
liable for injuries arising from negligent acts or omis¬ 
sion to the same extent as private corporations. When 
a municipal building is constructed and maintained' 
not for governmental purposes, even though under per¬ 
mission of statute, and although maintained for the 
benefit of inhabitants or such of them as desire to 
use it, the municipality acts in a private proprietary 
capacity, and is liable for its torts. This rule has peen 
applied to market houses, public auditoriums, electric 
plants, gas plants, waterworks, and pounds. 

“A more difficult question arises where the munici¬ 
pality conducts both governmental and corporate activ¬ 
ities in the same building. Some, perhaps a majority, 
of the decisions hold that in such a case it is impracti¬ 
cable to attempt to separate the two functions, i and 
that the rule as to private or corporate activities piust 
be followed/ ’ 

In Fox v. Philadelphia, 208 Pa. 127, 57 A. 356, (1904): 
The City of Philadelphia was held responsible for the 
death of plaintiff’s father who had been killed as the result 
of an accident involving an elevator in the City Hall 
building, which housed several courts in addition to its own 
municipal offices. The trial court had entered a com¬ 
pulsory nonsuit therein, which it subsequently refused to 
take off; such action being reversed on appeal, the Penn¬ 
sylvania Supreme Court ruling that a municipality own¬ 
ing and operating elevators in a building must give tp the 
persons using the elevators the utmost protection which 

i 

l 
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human knowledge, human skill and human foresight and 
care can provide. And also that in case of injury without 
fault or negligence by the person injured, the presumption 
is that such protection had not been afforded, and that 
there had been negligence on the part of those operating 
the elevator. 

In ScibUia v. Philadelphia , 279 Pa. 549, 561, (1924): 
The plaintiff, a pedestrian, was injured by an ash truck 
owned by the city and operated by one of the employees 
of the street cleaning, department of the city. Although 
the Court in this case denied a recovery to plaintiff on the 
ground that the municipality was in the performance of 
its public duty of collecting refuse and ashes, the same 
court, at p. 561, in discussing the decision of Fox v. Phda- 
delphia (supra), some twenty years earlier, stated as fol¬ 
lows: 

“The questions discussed in the second case do not 
appear to have included the point as to whether, in 
conducting the building known as the City Hall, in 
Philadelphia, the municipality was performing a gov¬ 
ernmental function or carrying on a business under¬ 
taking; that it was doing the latter seems to have 
been assumed, probably on the ground that, since, in 
this structure, owned by the municipality, are housed 
not only the local courts and the purely governmental 
departments of the city, but also revenue producing 
and purely business departments of the latter, the 
structure should be considered as any other business 
or office building.’’ 

In Bell v . City of Pittsburgh, et al 297 Pa. 185, 146 A. 
567 (1929): The Supreme Court of Pennsylvania again 
passed on this question in affirming an $8,000.00 verdict 
against a municipality. In this case the plaintiff had en¬ 
tered an elevator in a building jointly owned, maintained 
and operated by a city and county, plaintiff having intended 
to call at the Public Welfare Department of the city to 
obtain a permit for the city hospital; as the result of the 
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negligence in the operation of the elevator the plaintiff was 
injured. In the Bell case (snpra), the Supreme Court 
stated that the case was ruled in principle by Fox v. Phila¬ 
delphia (supra), the court holding: 

“We have found that among the city’s activities, 
which the county joined in promoting, were certain 
business enterprises carried on in the building. In 
addition, the two bodies jointly engaged in business 
enterprises in leasing parts of the structure; and 
finally the combination of their interests to affect a 
given purpose through the joint building was in itself 
a business enterprise, in that it lessened the cost of 
government operation.” 

In Oliver v . Worcester, 102 Mass. 489 (1869): The 
plaintiff was injured by falling into a hole in the ground 
■adjoining the city hall of Worcester, Massachusetts. The 
trial court directed a verdict in favor of the city, which 
action was reversed on appeal, the appellate court holding: 

“So where a municipal corporation holds or deals 
with property as its own, not for the direct and 
immediate use of the public, but for its own benefit, 
by receiving rents or otherwise, in the same way as a 
private owner might, it is liable to the same extent as 
he would be, for the negligent management thereof 
to the injury of others.” 

In Worden v. City of New Bedford, 131 Mass. 23 (1881): 
The plaintiff fell through a trap door in a room in a public 
building known as the city hall of the City of New Bed¬ 
ford; a verdict in favor of the plaintiff was affirmed on 
appeal, the Massachusetts Appellate Court holding: j 

“When a city or town does not devote such build¬ 
ing exclusively to municipal uses, but lets it or a part 
of it for its own advantage and emolument, by receiv¬ 
ing rents, or otherwise, it is liable while it is so let 
in the same manner as a private owner would be. ” 

In Little v. City of Holyoke, 177 Mass. 114, 58 N. E. 

170, (1900): The plaintiff was injured as the result;of a 

! 




fall in descending a flight of stairs in the City of Holyoke, 
Massachusetts, which hall the city rented on certain occa¬ 
sions. The city was held responsible for negligently fail¬ 
ing to properly light the stairs in question, the court hold¬ 
ing that where a municipal corporation has engaged in a 
private enterprise for profit and has been negligent in 
the performance of a duty imposed upon it in pursuit 
of that business, the plaintiff may recover. In the Little 
case, evidence had been offered to show that the amount 
of rent received by the city was insufficient to pay the 
expenses of maintaining the hall. The trial court excluded 
this evidence, and the appellate court sustained such action 
holding that such evidence was properly excluded, because: 

“It was of no consequence whether the business 
was profitable. ” 

In Collins v. Inhabitants of Greenfield, 172 Mass. 78 
(1898): The Massachusetts Appellate Court had previ¬ 
ously held in sustaining a verdict for plaintiff against a 
municipality, that it was not material whether the under¬ 
taking in which the municipality was engaged proved 
profitable, and that evidence on that point was properly 
excluded. 

In Libby v. City of Portland, 105 Me. 370, 74 A. 805, 
(1909): The plaintiff sustained personal injuries as the 
result of the defective condition of a basement step of a 
building belonging to the defendant city; the trial court 
overruled a demurrer to the complaint, and on appeal 
this action was affirmed, the Supreme Court of Maine hold¬ 
ing that a municipal corporation holding property for its 
profit or demand is liable for negligence in the management 
thereof to the same extent as business corporations or 
individuals would be. 

In Chafor v. Long Beach, 174 Cal. 478, 163 P. 670, 
(1917): The Supreme Court of California held the munici¬ 
pality of Long Beach responsible for a death which 


occurred by reason of collapse of a platform in front of 
a municipal auditorium owned and operated by the city of 
Long Beach, the appellate court holding that: 


“When a municipal building is constructed and 
maintained not for government purposes, even though 
under permission of statute, and though maintaihed 
for the benefit of inhabitants or such of them that 
desired to use it, the city acts in a private proprietary 
capacity, and is liable for its torts.’’ 


In Johnson v. Chicago, 174 HI. App. 414, (1912): The 
Chicago Public Library owned and used in the distribu¬ 
tion of books, an automobile. Through the negligence of 
the driver of the library’s automobile a collision occurred 
with plaintiff’s automobile, and on the trial of the case 
the plaintiff had judgment. This judgment was affirpied 
on appeal, the Illinois Appellate Court holding: 

“Where the city, in pursuance of the authority Con¬ 
ferred by law, erects a public library, it is required to 
exercise reasonable care in the maintenance and man¬ 
agement of the library; that such duty is not discre¬ 
tionary but ministerial, and that the city is liable for 
the negligent performance of such duty.” 

In Barron v. City of Detroit, 94 Mich. 601, 49 N, W. 
273, (1893): The plaintiff was injured as the result of the 
collapse of a market building owned by the city, said col¬ 
lapse having been caused by a wind storm in which no 
other building was damaged; the plaintiff recovered judg¬ 
ment against the city which was affirmed on appeal, the 
Supreme Court of Michigan holding: 

“Where a city, under the provision of its charter, 
erects a market place, it is exercising a private or 
proprietary right, and is held to the same degree of 
care in the preparation and adoption of plans, aid in 
the construction thereof, as a private corporation or 
individual, and liable for negligence to the same ex¬ 
tent.” 




In Jttoth v . District of Columbia, 16 App. D. C. 323: A 
-directed verdict for the municipality at the close of the 
testimony, was reversed on appeal, this court holding: 

“While the mere maintenance or location of a police 
ambulance stable by a municipality may not of itself 
be a nuisance, since it is a necessary and proper appli¬ 
ance of governmental authority, its maintenance in a 
negligent, improper and unlawful manner is not war¬ 
ranted by any requirement of governmental duty, and 
for such maintenance the municipality is liable in dam¬ 
ages.” 

In the Both case (supra) this Court of Appeals further 
stated: 

“A municipality owning property stands in no 
different position from a natural person in respect 
of the duty not to permit it to become a nuisance. It 
would be strange indeed if the question of the liability 
of a municipality for a nuisance committed or per¬ 
mitted by it upon its own property to the detriment 
of the neighborhood were dependent upon the amount 
of gain derived by it from the existence of the nuis¬ 
ance. As we have said, the municipality is not in the 
performance of any public duty, but rather in the 
violation of its public duties, when it permits the 
maintenance of a nuisance upon its property.” 

In Gibbons v. Fitzpatridc, City Treasurer, 183 A. 642, 
(1936): A metal beading on a city hall coping fell onto the 
plaintiff, a pedestrian on the street; a demurrer filed by 
the city was sustained only because the plaintiff had failed 
to allege his claim had been filed according to statute. The 
case was remanded for further proceedings in line with 
the Court’s opinion, the Court holding that a municipal 
corporation has no more immunity than a private indivi¬ 
dual from liability for creating or maintaining a nuisance 
of which it has actual or constructive notice and which does 
not necessarily and naturally arise out of the performance 
of a governmental function. The Supreme Court of Rhode 
Island further held that the allegation of facts, constituting 
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a nuisance, contained in the plaintiff’s declaration, took the 
ease ont of the category of cases where it is sought to hold 
a municipality liable for injuries due merely to the negli¬ 
gent performance of its governmental functions. 

To the same effect are the following: 

McGrew v. District of Columbia, 3 App. D. C. 409, 410 

Pcdmer v. District of Columbia, 26 App. D. C. 37 

Disrict of Columbia v. Totten, 55 App. D. C. 314, 5 
F. (2) 374 I * 

Geo. Wash. Inn v. District of Columbia, 64 App. I). C. 
140, 75 F. (2) 657 j 

Commencing with Barnes v. District of Columbia, 91 
IT. S. 540, (1875), and in many cases thereafter, the United 
States Supreme Court, as well as this Court, has recognized 
a liability on the part of the District of Columbia for the 
negligent maintenance of streets and sidewalks, which are 
admittedly within the sole control of the District of Co¬ 
lumbia. It seems ridiculous to exempt the District of Co¬ 
lumbia from liability for the negligent maintenance of its 
own Municipal Center, which likewise is admittedly within 
its sole control. The residents of the District of Columbia 
and in fact the residents of many of the States, are ex¬ 
pressly invited into this building for the purpose of secur¬ 
ing automobile operator permits, identification tags for 
motor vehicles, and motorists are obliged to appear and 
post their collateral in this building on charges of violat¬ 
ing traffic regulations. Numerous other agencies of the 
District of Columbia which are revenue producing are like¬ 
wise housed in this building to which the general public is 
invited. It seems rather inconsistent to hold the District of 
Columbia responsible in damages for a defective street in 
an outlying section of the city, of which it has either ac¬ 
tual or constructive notice, and yet to exempt it from 
liability from a defect or nuisance committed within its 
very own home. 
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The tendency of the courts throughout the country has 
been to extend municipal liability to more and more types 
of cases, and it is difficult to determine, without positive 
evidence, whether an act is governmental or proprietary 
in character. 

In Harris v. District of Columbia, 256 U. S. 650 (1921): 
The plaintiff'was injured as the result of the negligent drop¬ 
ping of a hose connected to a water plug which was filling 
a water tank sweeper. Although the Supreme Court held 
in this case that the sprinkling of the streets to keep down 
dust for the purpose of the comfort and health of the gen¬ 
eral public, was a governmental act which accordingly ex¬ 
empted the District of Columbia from liability, Mr. Justices 
Holmes, Brandeis, and Clarke dissented from such opinion. 
Even the majority opinion written by Mr. Justice McRey- 
nolds admitted: 

“Application of these general principles to the facts 
of particular cases has occasioned much difficulty. The 
circumstances being stated, it is not always easy to 
determine what power a municipal corporation is ex¬ 
ercising. ” 

The question of a municipal corporation’s liability in 
tort is in such a confused state of authority as to be almost 
analagous to the previously existing state of confusion as 
to the liability of a charitable corporation for injury negli¬ 
gently caused by an employee acting in the course of his 
duty. This latter question was not definitely settled in this 
jurisdiction until the decision in 1942 in the case of Presi¬ 
dent and Directors of Georgetown University v. Hughes, 
76 U. S. App. D. C. 123, 130 F. 2d 810, in which case this 
Court affirmed a judgment in favor of plaintiff for in¬ 
juries caused by the negligence of a student nurse in 
violently pushing open a swinging door, thereby causing a 
special nurse who was passing said door to fall, sustaining 
serious injuries. 


I 
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The Federal Government has only very recently recog¬ 
nized its liability in tort for negligence of its employees 
while acting within the scope of their office or employment 
nnder circumstances where the United States, as a private 
person would be liable, in the passage of the Federal Tort 
Claims Act of August 2, 1946, 28 U. S. C. A. 931. The 
Federal Tort Claims Act grants the Federal Government no 
such immunity from liability for negligence committed in 
the performance of a governmental act. 

j 

I 

I ■ 

CONCLUSION 

i 

i 

In conclusion, and in view of the foregoing authorities 
and argument, it is respectfully submitted that the Court 
below erred in granting the defendant’s motion for sum¬ 
mary judgment, and in dismissing the plaintiffs’ complaint 
with prejudice; and that accordingly the judgment ap¬ 
pealed from should be reversed, and the action remanded 
for trial on the merits according to plaintiffs’ demand for 
jury trial. 

.Respectfully submitted, 

Earl H. Davis 

and | 

Harry J. Habth ! 

900 F Street, N. W. j 
Washington, D. C. I 
Attorneys for Appellants 

j 
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Filed Feb 28 1947 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 

Jnry Action 

George M. Wilson and Ida L. Wilson, 
1506 Trinidad Ave., N. E., Washington, D. C. 

Plaintiffs. 


v. 

The District of Columbia, A Municipal Corporation, 
District Building, 14th and E Sts., N. W. 
Washington, D. C. 

Defendant. 

Civil Action No. 902-47 


Complaint 

(Damages for Personal Injuries—Pedestrian Falling on 

Slippery Floor) 

L The claims for relief herein, on behalf of the plain¬ 
tiffs, George M. Wilson and Ida L. Wilson, husband and 
wife respectively, against the defendant, the District of 
Columbia, a municipal corporation, are each for an amount 
in excess of $3,000.00, and are therefore within the juris¬ 
diction of this Court. 

2. The plaintiffs, husband and wife respectively, are 
adult residents of the District of Columbia, and citizens of 
the United States, and bring this action in their own 
right 

3. The District of Columbia, a municipal corporation, 
is sued herein as such since it has full control of the 
streets, side-walks, and buildings which it occupies for the 
transaction of its and the public business, and as such is 
under a duty to keep the public ways of the city in such 




condition that they can be nsed with reasonable safety by 
pedestrians and others lawfully using the same. 

4. The plaintiffs say that on, to-wit, the 28th day of 
May, 1946, the defendant, acting through its agents, serv¬ 
ants or employees, negligently and carelessly permitted a 

portion of certain premises owned, controlled and 
2 operated by the defendant, known as “The New 

Municipal Center”, located at Third and Indiana 
Ave., N. W. in said District of Columbia, to become in a 
dangerous and unsafe condition, while the plaintiffs were 
then and there lawfully in and upon said premises. More 
particularly, the plaintiffs allege that the defendant, acting 
through its agents, servants and employees, did permit pne 
certain hall-way, or lobby or otherwise designated space 
within the building known as the new Municipal Center, 
adjacent to or near one of the principal entrances thereof, 
on the Indiana Avenue side, to become and re m a in wet, 
slippery or otherwise unsafe for pedestrian use, as the re¬ 
sult of permitting water, or other liquid or substance* to 
remain on said floor, all to such an extent as to cause said 
floor, being constructed of terrazzo without an abrasive* to 
become dangerous and unfit for the use of the plaintiffs or 
other persons walking along and upon said floor, and the 
defendant, acting through its agents, servants or em¬ 
ployees, knew, or by the exercise of reasonable care, should 
have known, that such dangerous and unsafe condition 
existed. 

5. As a result of the negligence of defendant as afore¬ 
said, the plaintiff Ida L. Wilson, was caused to slip, lose 
her footing, and otherwise fall violently, and to strike pdrts 
of her body against a portion of the floor, and other objects 
then within said premises, all of which resulted in the Said 
plaintiff sustaining a comminuted fracture of the base of 
the fifth metatarsal bone of her left foot, resulting in a 
stiffening of the left foot, and limitation of flexion, necessi¬ 
tating the immobilization of the said foot by adhesive 
strapping, and the said plaintiff suffered great pain of 
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mind and body, nervous disorders, and she sustained other 
multiple injuries, all of which have resulted in disability 
and injury to her, and she was required for a long time to 
remain off her feet, and to thereafter get about only on 
crutches, and she was confined to her home for a long 
period of time thereafter, and was obliged to undergo ex¬ 
tensive medical treatment in and about an effort to 
3 be cured of her said injuries. 

The plaintiff, George M. Wilson, was and is the 
husband of the plaintiff, Ida L. Wilson, and as a result 
of the injuries sustained by his said wife, the plaintiff 
George M. Wilson, has incurred and will in the future 
incur large expense for hospitalization, X-Rays, nursing 
treatment, medical and surgical care, medicines, extra help 
in and about his home to perform household duties for¬ 
merly performed by his said wife, and in addition thereto 
he has lost the consortium, companionship and services of 
his said wife for a long period of time due to her injuries 
and disability. 

Wherefore, the plaintiff Ida L. Wilson demands judg¬ 
ment against the defendant in the full sum of $10,000.00, 
besides the costs of this action, and 
Wherefore, the plaintiff, George M. Wilson, demands 
judgment against the defendant in the full sum of $5,000.00, 
besides the costs of this action. 

Davis & Harth, 

Attorneys for Plaintiffs, 
1020 Washington Loan & 
Trust Bldg., 

900 F Street, N. W., 
Washington 4, D. C. 

EX. 3598 

By Earl H. Davis 
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Demand for Jury Trial 

\ 

The plaintiffs demand a trial by jury of all issues to be 
joined in the above entitled action. j 

Earl H. Davis j 

Earl H. Davis 
Of counsel for Plaintiffs. 

• • • • 

3 Filed Apr 7 1947 Charles E. Stewart, Clerk 

! 

I 

Motion to Dismiss Complaint ; 

I 

The defendant District of Columbia moves the Court 
to dismiss the complaint filed herein. The ground of this 
motion is that the complaint shows on its face that the 
injuries suffered by the plaintiff Ida L. Wilson were 
allegedly caused by the negligence of an employee or agent 
of tiie District of Columbia while the said District was 
engaged in the performance of a governmental functioii. 

Vernon E. West j 

Vernon E. West 
Corporation Counsel, D. C. 

. j 

Oliver Gasch 
Oliver Gasch 
Assistant Corporation 
Counsel, D. C. 

Edward A. Beard 
Edward A. Beard 

i 

Assistant Corporation 
Counsel. D. C. 

Service of a copy of the foregoing Motion to Dismiss, 
with memorandum of points and authorities in support 
thereof, was made upon Earl H. Davis, Esq., attorney for 
the plaintiffs, by mailing a copy of same to him at his last 
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known address, 1020 Washington Loan and Trust Building, 
Washington, D. C., this-day of April, 1947. 


Edward A. Beard 

• • • • 

4 Filed Apr 7 1947 Charles E. Stewart, Clerk 

Exhibit Attacln-ed to Motion to Dismiss Com¬ 
plaint Affidavit of Edward A. Beard 

DISTRICT OF COLUMBIA, ss: 

Edward A Beard, of counsel of record for defendant 
District of Columbia, deposes and says on information and 
belief as follows: 

That during the entire month of May, 1946 the East 
Administration Building was occupied by the following 
District Government Departments: Alcoholic Beverage 
Control Board, Barber Board, Boxing Commission, City 
Befuse Division, Cosmetology Board, District of Columbia 
National Guard, Fire Department, Health Department, 
Department of Insurance, License Bureau, Mental Health 
Commission, Miurmnm Wage Board, Metropolitan Police 
Department, Board of Public Welfare, Special Finance 
Unit of the Office of the Tax Assessor, Superintendent of 
District Buildings, Department of Vehicles and Traffic, 
Department of Weights and Measures, and no other Dis¬ 
trict departments, divisions, agencies, boards or commis¬ 
sions; that the said building contains 238,915 square feet 
of office space; that the Veterans Administration of the 
United States Government rented 64,877 square feet of 
said space during said month; that the said building then 
contained a privately operated cafeteria in space loaned 
by the Government of the District of Columbia, op- 

5 erated for the convenience of the personnel in the 
said building; that affidavit of the foregoing facts is 
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made on information and belief based upon written state¬ 
ment supplied to the affiant by H. 0. Akers, Assistant 
Superintendent of District Buildings. 

Edward A Beard 
Edward A Beard 
Assistant Corporation 
Counsel, D. C. 

Subscribed and sworn to before me this 4th day of Aprils 
1947. 

Adam A Giebel 
Notary Public 


Filed Apr 25 1947 Charles E. Stewart, Clerk 


Order Overriding Motion to Dismiss 
Complaint 

Upon consideration of the defendant’s motion to dismiss 
the Complaint herein filed against it, and the Affidavit of 
counsel, and Points and Authorities filed in support thereof, 
and also upon consideration of the Point and Authorities 
filed by plaintiffs in opposition thereto, and upon argument 
by counsel on said motion in open Court on April 24th, 
1947, it is by the Court, this 25th day of April, 1947, 
ORDERED, that the defendant’s Motion to Dismiss the 
Complaint herein, be, and the same hereby is, OVER¬ 
RULED, without prejudice to the filing of a Motion fot 
Summary Judgment raising the same issues. 

BY THE COUBT, 

i 

David A. Pine j 

Justice. 
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7 Filed May 12 1947 Charles E. Stewart, Clerk 

Answer to Complaint 
First Defense 

The complaint fails to state a claim against the defend¬ 
ant District of Columbia upon which relief may be granted. 

Second Defense 

1 and 2. The defendant is without knowledge or infor¬ 
mation sufficient to form a belief as to the allegations of 
Paragraphs 1 and 2 of the complaint. 

3. The defendant admits that it is a municipal corpora¬ 
tion, and that it is sued as such. The defendant asserts 
that the remaining allegations of this paragraph are con¬ 
clusions of law which it is not required to answer, but if 
answer to said allegation is required the defendant denies 
said allegations and says that it is under a duty only to 
exercise reasonable care to maintain the public ways of 
the city in a condition reasonably safe for their intended 
use. 

4. Answering Paragraph 4 of said complaint the de¬ 
fendant admits that the said premises were owned, oper¬ 
ated, and in part controlled by it, and, further answering 
said allegation, says that approximately 25% of the floor 
area of said premises was controlled by the United States 
of America and utilized by the Veterans Administration. 
The defendant says that it is without knowledge or infor¬ 
mation sufficient to form a belief as to whether the plaintiffs 
were at the time and place in question lawfully in the prem¬ 
ises known as “The New Municipal Center , \ The defend¬ 
ant admits that the floor of the lobby was constructed jf 
terrazzo without an abrasive. The remaining allegations of 

this paragraph are denied. 

5. Answering Paragraph 5 of the complaint the 
defendant admits that the plaintiff George M. Wil- 
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son was and is the hnsband of the plaintiff Ida L. Wilson. 
The defendant denies all allegations of negligence alleged 
or inferred in this paragraph. The defendant is without 
knowledge or information sufficient to form a belief with 
respect to the following allegations: 

(a) The plaintiff Ida L. Wilson was caused to slip, lose 
her footing, and otherwise fall violently. 

(b) The plaintiff Ida L. Wilson struck parts of her 
body against a portion of the floor and other objects within 
the premises. 

(c) The said plaintiff sustained a comminuted fracture 
of the base of the fifth metatarsal bone of her left fbot, 
resulting in a stiffening of the same and limitation of 
flexion, necessitating the immobilization of the same by 
adhesive strapping. 

(d) The said plaintiff suffered great pain of mind and 
body, nervous disorders, and other multiple injuries, all 
of which have resulted in disability and injury to her. 

(e) The said plaintiff was required for a long tim^ to 
remain off her feet and to thereafter get about only on her 
crutches. 

(f) The said plaintiff was confined to her home for a 
long period thereafter and was obliged to undergo extensive 
medical treatment in and about an effort to be cured of her 
said injuries. 

(g) The plaintiff George M. Wilson has incurred and 
will in the future incur large expense for hospitalization, 
X-rays, nursing treatment, medical and surgical care, medi¬ 
cines, extra help in and about his home to perform house¬ 
hold duties formerly performed by his said wife. 

(h) The said plaintiff has lost the consortium, compan¬ 
ionship and services of his wife for a long period of timq. 

Defendant denies that all of the foregoing allegations, 
if they or any part of them be true, were brought about 
and proximately caused by the negligence of the said 
defendant 
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9 Third Defense 

The injuries allegedly suffered by the respective 
plaintiffs herein were proximately caused by the negligence 
or contributory negligence of the plaintiff Ida L. Wilson, 
or of the plaintiff George M. Wilson, or by the combined 
negligence or contributory negligence of both of said plain¬ 
tiffs. 


Fourth Defense 

The defendant District of Columbia had neither actual 
nor constructive notice of the existence of any defective 
condition, if any there was, allegedly causing injury or 
damage to the said plaintiffs. 

Vernon E. West 
Vernon E. West 

Corporation Counsel, D. C. 

Oliver Gasch 
Oliver Gasch 
Assistant Corporation 
Counsel, D. C. 

Edward A. Beard 
Edward A. Beard 
Assistant Corporation 
Counsel, D. C. 

Service of a copy of the foregoing Answer to Complaint 
was made upon Earl H. Davis, Esq., attorney for the 
plaintiffs, by mailing a copy of same to him at his last 
known address, 1020 Washington Loan and Trust Building, 
Washington, D. C., this 9th day of May, 1947. 

Edward A. Beard 
Edward A. Beard 


11A 


10 Filed Jan 23 1948 Harry M. Hull, Clerk 

I 

Motion for Summary Judgment 

The defendant District of Columbia moves the Court to 
grant summary judgment in favor of the District of Colum¬ 
bia in the suit filed herein. The ground of this motion is 
that the facts submitted herewith in support of the law 
exempting a municipality from liability for negligence in 
the performance of a governmental function render the 
District of Columbia not liable to plaintiffs for the alleged 
acts or omissions. 

Vernon E. West 
Vernon E. West 
Corporation Counsel, D. C. 

Oliver Gasch 
Oliver Gasch 
Assistant Corporation 
Counsel, D. C. 

| 

- Edward A. Beard 
Edward A. Beard 
Assistant Corporation 
Counsel, D. C. 

William S. Cheatham j • 

William S. Cheatham j 

Assistant Corporation 
Counsel, D. C. 

Attorneys for Defendant | 
District Building 

Service of a copy of the foregoing Motion for Summary 
Judgment, with memorandum of points and authorities in 
support thereof, and exhibits attached thereto, was made 
upon Earl H. Davis, Esq., attorney for the plaintiffs, by 
mailing a copy of same to him at his last known address, 
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1020 Washington Loan and Trust Building, Washington, 
D. C., this 23rd day of January, 1948. 

William S. Cheatham 
William S. Cheatham 
Assistant Corporation 
Counsel, D. C. 

11 Filed Jan 23 1948 Harry M. Hull, Clerk 

Exhibit (A) Attached to Motion for Summary Judgment 

Affidavit of A. B. Pilkerton 

DISTRICT OF COLUMBIA, ss: 

A. R. Pilkerton deposes and says as follows: 

That he was Acting Auditor for the District of Colum¬ 
bia for the period from April 1, 1941, through May 13, 
1941, and that since the latter date he has been and now is 
Auditor of the District of Columbia. 

That the District of Columbia has never received and 
is not due or owed any money, credit, or other remunera¬ 
tion in return for any use or occupancy of any portion 
of the Municipal Center Building, 300 Indiana Avenue, by 
any person, organization or agency, from the date that 
building was constructed and ready for occupancy to this 
date except such payments as were made to the District 
by the Public Buildings Administration, a subdivision of the 
Federal Works Agency. These payments consisted of only 
such sums as were sufficient to reimburse the District for 
cost of operation and maintenance of the Municipal Center 
Building in the proportion which the number of square 
feet of office space occupied in that building by the United 
States Government agencies bore to the total number of 
square feet of office space in the building. 

12 That the Municipal Center Building was opened 
for occupancy in May, 1941, and in view of the then 
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existing National Emergency dne to World War II, the 
Commissioners of the District of Columbia had been pre¬ 
viously informed that they were expected to cooperate in 
every way with the defense and war program of the 
Federal Government and that just prior to the opening 
of the Municipal Center Building, the Commissioners of 
the District of Columbia were notified that the Federal 
Public Buildings Administration desired a substantial por¬ 
tion of the said new building to enable that Administra¬ 
tion, which pursuant to statute and executive order was 
responsible for the housing of war and other federal agen¬ 
cies, to house a part of the War Department which then 
was growing rapidly. i 

That the United States Government and District Gov¬ 
ernment entered into an agreement of occupancy on April 
28, 1941, which was signed by John M. Carmody, Adminis¬ 
trator, Federal Works Agency for the United States Gpv- 
ernment and by the District Commissioners for the Dis¬ 
trict of Columbia Government. The portion of this agree¬ 
ment pertaining to costs to the Federal Government for its 
occupancy recited in substance that the District of Colum¬ 
bia would operate and maintain the building and the 
United States Government would reimburse the District 
for such costs of operation and maintenance in the propor¬ 
tion which the number of square feet of office space occu¬ 
pied by the United States Government bore to the total 
number of square feet of office space in the building. In 
addition, the United States Government was bound to re- 
imburse the District for other actual expenses incident to 
this occupancy arrangement which the District would hot 
have incurred otherwise. Such additional expenses were 
to be subject to the approval of the General Accounting 
Office to which voucher or vouchers therefor were to be 
submitted for preaudit. These additional expenses were 
to include (but were not to be limited to) such 
13 items as costs of additional telephone facilities, 
leased telephone wires and temporary alterations 
of wall partitions. 
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That at the commencement of the period of occupancy 
of the Municipal Center Building by the Federal Govern¬ 
ment, it was estimated that the total cost of operation and 
maintenance of said building would be $148,500,00 per 
annum, which sum when divided by 238,915 square feet, the 
total number of square feet in the building available for 
office space (exclusive of 39,417 square feet used solely 
by the maintenance force of said building) equalled $.6215 
per square foot per annum. 

That during the first portion of the several year period 
of Federal Government occupancy of the said building, 
the Federal Public Buildings Administration paid the Dis¬ 
trict at the rate of $.6215 per square foot per annum for 
the total number of square feet actually occupied by Fed¬ 
eral agencies. The amounts so computed were all that the 
Federal Government paid the District for this first portion 
of the period except for small sums to reimburse the Dis¬ 
trict for other actual expenses incident to the occupancy 
by the Federal Government which the District would not 
have incurred otherwise. 

That subsequently, it developed that the cost of opera¬ 
tion and maintenance of said building had advanced beyond 
the rate $.6215 per square foot. In order to avoid a pro 
rata sharing of supplemental expenses which would be¬ 
come necessary in the latter part of each fiscal year for 
operation and maintenance of the said building, and to 
allow a nominal rate for depreciation, it was agreed by 
the United States Government and the District of Colum¬ 
bia Government on July 1, 1942, that the Federal Public 
Buildings Administration would reimburse the District at 
the new rate of $1.00 per square foot in the future. In 
addition to this new rate, the Federal Public Buildings 
Administration also agreed to reimburse the District 
for all operation and maintenance expenses actually 
14 incurred by the District in keeping the building 
open for general use of federal agencies between the 
hours of 6 P. M. and 8 A. M. The federal agencies then 
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occupying space in said building frequently worked shifts 
during the evening and night time. 

The new rate of $1.00 per square foot as adopted by the 
parties under the latter agreement was retained until the 
Federal Government completely vacated the Municipal 
Center Building and the said rate was in effect through¬ 
out the month of May, 1946. 

That for the month of May, 1946, the Federal Govern¬ 
ment paid the District Government only $5,849.75 for 
70,197 square feet, the total number of square feet occupied 
in the said building by the Federal Government during 
May, 1946, as is recited in Exhibit (B) attached hereto. 
No other payment was made for the month of May, 1946 
to the District by the Federal Government for space in 
the said building. 

The fair market value rental rate for modern office build¬ 
ing space for the month of May, 1946, is reflected by rental 
rates charged for that month as follows: 

Woodward Building 

$3.00 to $3.50 per square foot per annum 

Barr Building 

3.00 to 3.25 ” ” ” *’ 

Shoreham Building 

3.00 to 3.50 ” ” ” ” ”j 

Washington Building 

2.50 to 3.50 ” ” ” ” ” 

Denrike Building 

2.68 to 3.25 ” ” ” ” 

Tower Building 

2.55 to 3.00 ” ” ” ” ”! 

While most of the above mentioned buildings are con¬ 
siderably older than the Municipal Center Building, they 
are all considered modern office buildings. However, none 
of these buildings is equipped with air conditioning as was 
the Municipal Center Building during the entire time it 
was partially occupied by Federal Government agencies. 
The Federal Public Buildings Administration for the year 
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1946 paid for office space in privately owned office buildings 
in the District of Columbia, including both modem and old 
buildings, an average rental rate of $2.02 per square foot 
per annum. 

That the District of Columbia has never received 
15 nor is there now due and owing to it any payments 
for rent or otherwise on the space in the Municipal 
Center Building which has been occupied by a cafeteria 
or lunch room. 

That one additional lunch stand located in an alcove of 
a corridor in the said building has been and is operated 
by tlie Washington Society for the Blind free from the 
payment of rent and the District has never received nor 
is there now due and owing to it any payments for rent or 
otherwise on the space occupied by this stand. 

A. B. Pilkerton 
A- R. Pilkerton 
Auditor, District of Columbia 


DISTRICT OF COLUMBIA, ss: 

A. R. Pilkerton, Auditor of the District of Columbia, 
being first duly sworn on his oath deposes and says that 
he has read the f oregoing affidavit by him subscribed; that 
he knows the contents thereof; that the matters and things 
therein set forth of his personal knowledge are true and 
those set forth upon information and belief he believes to 
be true. 

A. R. Pilkerton 
A. R. Pilkerton 
Auditor, District of Columbia 


Subscribed and sworn to before me this 20th day of Jan¬ 
uary, 1948. 


Amelia S. Dees 
Notary Public 


My commission expires 
Jan. 1,1951 
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16 . June 3,1946 . j 

TO: Auditor, D. C. 

t 

Space occupied by the Federal Government in the East 
Ad mini stration Building for the month of May 1946, was 
70,197 sq. ft., at $1.00 per square foot, per year. The rental 
would be for the month of May, $5,849.75. 

E. P. Brooke j 

E. P. Brooke, Sup’t. i 

District Building j 

17 Filed Jan 23 1948 Harry M. Hull, Clerk j 

i 

Exhibit B j 

j 

Office of the Auditor, District of Columbia 

Washington, D. C. 6-5-46 

i 

Rental of space in New Municipal Center for 

May, 1946 5,849.75 

Total, 5,849.75 

Auditor, D. C. j 

FWA 

Credit: Rent 9502 Buildings j 

Pay to the Collector of Taxes, D. C. 

Jun-21-46 288 Chk—P 5,849.75 j 

P AID — Guy W. Pearson Collector of Taxes, D. C. 


j 


I 
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VOUCHER FOR TRANSFERS 
BETWEEN APPROPRIATIONS AND/OR FUNDS 


(Collection) 


Standard Form No. 1080b—Revised D. 0. Voucher No. 1060356 

Form prescribed by Bu. Vou. No._ 

Comptroller General U. S. Bill No_ 

October 7, 1943 
(Gen. Regs. No. 98) 

6-10-46 

U. S. For Public Bldgs. Adm. Office Bldg. Management Paid by 

(Department, establishment, bureau or office billed) E. J. Brennan 

To U. S. Collector of Taxes, Washington, D. C. 200-2715 

(Department, establishment, bureau, or office billing) (For use of paying 

officer) 

ORDER NO. DATE OP QUAN- UNIT PRICE AMOUNT 

DELIVERY ARTICLES OR SERVICES TITY COST PER DOLLARS CENTS 

May 1946 Rental of space of New Munid- 
Building for May, 1946 

Wash., D. C. 1 00 5,849.75 

70,197 sq. ft. $1.00 per. 
sq. ft. per year 

Total 5,849.75 

CERTIFICATE OF BILLING OFFICE 
Wa pb- 3120- 7-1-42 

Remittance in payment hereof should be sent to 
Collector of Taxes, D. C. 

Accountable officer in whose account collection will appear: 

Name------ 

Symbol- 

Date 6-5-46 

I certify that the above bill is correct and just; that the items are computed in 
accordance with the cost of labor and/or material; and that the amounts listed are 
properly creditable to the appropriation(s) and/or fund(s) as indicated below; or that 
the advance payment requested is authorized by law and is proper. 

R. C. Mudd 

Title Prin. Asst. Auditor, D. C. 

ACCOUNTING CLASSIFICATION (for completion by the billing office) 

LIMITATION APPROPRIATION 

SYMBOL TITLE OF APPROPRIATION OR FUND TO BE CREDITED 

AMOUNT AMOUNT 

Rents 9502 Buildings 5,849.75 

CERTIFICATE OF OFFICE BILLED 

I certify that the above articles were received and accepted or the services performed 
as stated and should be charged to the appropriation(s) and/or fund(s) as indicated 
below; or that the advance payment requested is approved and should be paid as 
indicated. 

John C. Perkins, Authorized Certifying Officer 
Date June 16 1946 gh Title: Authorized Certifying Officer 

ACCOUNTING CLASSIFICATION (for completion by the office billed) 

SYMBOL TITLE OF APPROPRIATION OR FUND TO BE CHARGED 

LIMITATION APPROPRIATION 
AMOUNT AMOUNT 

5,849.75 

ALLOTMENT OBLIGATIONS COST ACCOUNT OBJECTIVE CLASSIFICATION 

SYMBOL AMOUNT LIQUIDATED SYMBOL AMOUNT SYMBOL AMOUNT 


U. S. For Public Bldgs. Adm. Office Bldg. Management 

(Department, establishment, bureau or office billed) 
To U. S. Collector of Taxes, Washington, D. C. 

(Department, establishment, bureau, or office billing) 


ORDER NO. DATE OF 
DELIVERY 

May 1946 


5,849.75 


AMOUNT 

5,849.75 


ALLOTMENT OBLIGATIONS COST ACC 

SYMBOL AMOUNT LIQUIDATED SYMBOL A 

223 

Posted in Accts. Receivable Ledgr June 5 1946 
U. S. Government Printing Office 10-35637-1 


COST ACCOUNT 
SYMBOL AMOUNT 
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19 Filed Jan 23 1948 Harry M. Hull, Clerk 

| 

i 

Exhibit Attached to Motion for Summary !. 

Judgment 

| 

i. 

Affidavt of Edward P. Brooke j 

DISTRICT OF COLUMBIA, ss: | 

Edward P. Brooke deposes and says: 

That he is Superintendent of District Buildings and that 
he has held that office since April 1, 1942. j 

That during the entire month of May, 1946, the East Ad¬ 
ministration Building of the Municipal Center was occupied 
by the following District Government Departments: Alco¬ 
holic Beverage Control Board, Barber Board, Boxing Com¬ 
mission, City Refuse Division, Cosmetology Board, District 
of Columbia National Guard, Fire Department, Health De¬ 
partment, Department of Insurance, License Bureau, Men¬ 
tal Health Commission, Minimum Wage Board, Metroppli- 
tan Police Department, Parole Board, Board of Public Wel¬ 
fare, Special Finance Unit of the Office of the Tax Assessor, 
Superintendent of District Buildings, Department of Ve¬ 
hicles and Traffic, Department of Weights and Measures, 
and no other District departments, divisions, agencies 
boards or commissions; that the said building contains 
238,915 square feet of office space; that the Veterans 

20 Administration of the United States Government 
rented 70,197 square feet of said space during said 

month; that the said building then contained a privately 
operated cafeteria in space loaned by the Government of 
the District of Columbia, operated for the convenience of 
the personnel in the said building; that said building also 
contained a lunch stand operated by the Washington So¬ 
ciety for the Blind which stand was located in a recess 6f a 
corridor, in space loaned by the District, also operated for 
the convenience of the personnel in said building. 
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Edward P. Brooke 

Superintendent, District 
Buildings 

DISTRICT OF COLUMBIA, ss: 

Edward P. Brooke, Superintendent, District Buildings, 
being first duly sworn on his oath deposes and says that 
he has read the foregoing affidavit by him subscribed; that 
he knows the contents thereof; that the matters and things 
therein set forth are of his personal knowledge and are 
true. 


. Edward P. Brooke 

Superintendent, District 
Buildings 


Subscribed and sworn to before me this 20th day of 
January, 1948. 

Adam A. Giebel 
Notary Public 

• • • • 


21 Filed Feb 24 1948 Harry M. Hull, Clerk 


Memorandum 

The rental by- the District government of part of the 
Municipal Building on Indiana Avenue to certain agencies 
of the United States government on a non-profit basis, as 
is the case here, does not create a proprietary function. 
The maintenance of the building is a governmental func¬ 
tion and the District of Columbia therefore is not liable. 

Nor can the condition of the lobby on the day the acci¬ 
dent happened be held a nuisance. The floor was wet and 
slippery due to weather conditions. 

H. A. Schweinhaut 
Justice 
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22 Order j 

I 

Upon consideration of 'defendant’s motion for 
summary judgment, points and authorities submitted in 
support thereof, and plaintiff’s points and authorities sub¬ 
mitted in opposition thereto, and upon consideration of tfye 
argument of counsel in open court, it is by the Court this 
25th day of February, 1948. j 

ORDERED, that defendant’s motion for summary judg¬ 
ment be and the same hereby is granted, and it is further 
ORDERED, that the complaint be and the same hereby 
is dismissed with prejudice. 

H. A. Schweinhaut 
Henry A. Schweinhaut 

Justice | 

Service of a copy of the foregoing proposed Order was 
made upon Earl H. Davis, Esq., attorney for the plain¬ 
tiffs, by mailing a copy of same to him at his last known 
address, 1020 Washington Loan and Trust Building, 
Washington, D. C., this 25th day of February, 1948. 

William S. Cheatham j 

William S. Cheatham per EAB 
Assistant Corporation 
Counsel, D. C. 

• • • • 

i 

i 

23 Filed Apr 19 1948 Harry M. Hull, Clerk 

I 

Notice of Appeal 

Notice is hereby given this 19th day of April, 1948, that 
George M. and Ida L. Wilson hereby appeal to the United 
States Court of Appeals for the District of Columbia from 

j 

i 

| 

I 
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the judgment of this Court entered on the 25th day of 
February, 1948, in favor of Defendant, District of Co¬ 
lumbia, against said Plaintiffs, Geo. M. & Ida L. Wilson. 

Earl H. Davis 
Attorney for Plaintiffs 
900 F St. N. W. 
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COUNTER STATEMENT OP THE CASE 


The new. Municipal Center of the District of Columbia, 
located in the 300 block of Indiana Avenue, N. W., was 
completed in May, 1941. 

Before the building was ready for occupancy the Com T 
missioners of the District of Columbia were informed that 
they were expected to cooperate in every way with the 

Defense and War Program of the Federal Government^ 

* * 









and that a substantial portion of the Municipal Center 
would be needed by the Federal Building- Administration 
to house a part of the rapidly growing War Department 
(App. 12A-13A). • 

In April, 1941, an agreement was entered into between 
the United States and the District of, Columbia, by the 
terms of which the District agreed to furnish space in the 
new building to the United States and to operate and main¬ 
tain the building, and the United States agreed to reim¬ 
burse the District for such costs of operation and main¬ 
tenance in the proportion which the number of square feet 
of office space occupied by the United States Government 
bore to the total number of square feet of office space in the 
building. Under this agreement approximately one-third 
of the space in the Municipal Center was turned over to 
the Public Buildings Administration, and was used by it 
to house a part of the United States Veterans Administra¬ 
tion (App. 19A). Sufficient space was provided by the 
District of Columbia in the building to house, rent free, 
(App. 16A), a privately operated cafeteria, maintained for 
the convenience of the personnel employed in the building, 
and a lunch stand, operated by the Washington Society for 
the Blind (App. 19A). The balance of the office space in 
the Municipal Center was occupied by the nineteen District 
of Columbia departments, boards and agencies listed in the 
affidavit of the Superintendent of District Buildings on 
page 19A of the Appendix. 

Appellants, plaintiffs below, brought an action to re¬ 
cover damages for personal injuries sustained by the female 
plaintiff as a result of a fall within the main lobby of the 
building, which is alleged to have occurred in May, 1946, 
while the above mentioned occupancy arrangements were in 
force, and while female plaintiff was lawfully upon the 
premises. In the complaint it was alleged that the terrazzo 
floor of the lobby became and remained wet, slippery, and 
otherwise unsafe for pedestrian use, as the result of per¬ 
mitting water and other liquid or substance to remain on 



said floor XAppellant’s Brief p. 2).' The floor of the build¬ 
ing was wet and slippery due to weather conditions. (App. 
20A). 1 

Appellee filed in the Court below, on April 7, 1948, a 
motion to dismiss the complaint on the grounds that in 
maintaining the building in question the District of Colum¬ 
bia was performing a governmental function. This motion 
was overruled by the Court below, the order entered by 
Judge Pine on April 25,1947, specifically setting forth that 
the motion to dismiss was “overruled without prejudice to 
the filing of a motion for summary judgment raising the 
same issues.’’ (App. 5A, 7A). 

Appellee filed a motion for summary judgment, sup¬ 
ported by affidavits, on January 23, 1948 (App. 11A-20A): 
TJpon consideration of the affidavits and of the points and 
authorities in support thereof, and appellants’ points and 
authorities in opposition thereto, and after argument, the 
motion was granted by Judge Schweinhaut (App. 21A), 
who, on February 24, 1948, filed the following memoran¬ 
dum (App. 20A): 


“The rental by the District government of part 
of the Municipal Building on Indiana Avenue to 
certain agencies of the United States government 
on a non-profit basis, as is the case here, does not 
create a proprietary function. The maintenance 
of the building is a goveVmental function and the 
District of Columbia therefore is not liable.: 

“Nor can the condition of the lobby on the day 
the accident happened be held a nuisance. The 
floor was wet and slippery due to weather condi¬ 
tions. • . ' • 


H. A. Schweinhaut, 

Justice . 


N1 Although the Record does not show it, counsel for plain tills represented 
in the course of argument of this case below, that the wet condition of the 
floor was caused by the drippings from raincoats, umbrellas, and other ap¬ 
parel of persons entering the Municipal Center on a rainy day, and the state¬ 
ment in the Memorandum of the Trial Judge is based upon such representa¬ 
tions of counsel for the plaintiffs,(App. 20A). i' 
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such theory on be applied to a condition caused by a moist or 
slippery floor in the lobby of a public building, which even a 
negligently suffered to exist cannot constitute a nuisance in die! 
legal sense. 

The Rules of the United States District Court for flic District 
of Columbia do not interdict the presentation of a motion for 
summary judgment ten months-after ruling is obtained on a mo-j 
lion to dismiss, nor do they interdict the presentation of such a 
motion at the pre-trial of a case. 

ARGUMENT 

The questions presented by this'appeal are: 

1. Is the maintenance by the District of Columbia of the 
Municipal Center a governmental function; and . 

2. If so, does the fact that part of the Municipal Center 
was occupied by agencies other than those of the District 
of Columbia convert the maintenance, of the. Municipal 
Center into a proprietary function for negligence in the 
performance of which the District of Columbia is answer! 
able in damages! 

The general rule is that the maintenance of a City Halt 
and other public buildings is a governmental function. .Tfl. 
the case of City of Trenton v. State of New Jersey 262 
U. S. 182, 191, 67 L. Ed. 937, 43 S. Ot 534, the Supreme 
Court of the United States held; 


“The most numerous illustrations are found in 
cases involving the question of liability for negli¬ 
gent acts or omissions of its officers and agents. See 
Karris v. District of Columbia, 256 U. S. 650, and 
cases cited. It has been held that mmricipalities 
are not liable for such acts and omissions in the ex¬ 
ercise of the police power, or in the performance 
of such municipal faculties as the erection and 
maintenance of a city hall and courthouse, the pro¬ 
tection of the city’s inhabitants against disease and 





unsanitary conditions, the care of the sick,' the 
operation of fire departments, the inspection of 
steam boilers, the promotion of education and the 
administration of public charities. * * * ” (Em¬ 
phasis supplied). 

. 

Subsequently, in Brush v. Commissioner, 300 U. S. 352, 
371, 81 L. ed. 691, 57 S. Ct. 495, the Supreme Court of the 
United States said: 

' V* V' \ r X C. * .. 

'* Certainly, the maintenance of public schools, a 
^ fire department, a system of sewers, parks and 
. public buildings, to say nothing of other public 
-facilities and uses, calls for the exercise of govern¬ 
mental functions. * * • ” (Emphasis supplied). 

' 

At the time of this accident, the District itself was main¬ 
taining in this building the departments and agencies listed 
by the Superintendent of District Buildings in his affidavit 
on page 19A of the Appendix. A reference to the list- 
establishes that each and every District agency maintained 
in the building .performs, under mandate of Congress, 
functions of a public nature designed to protect the lives, 
limbs, health, comfort, and welfare of the public. It is ob¬ 
vious that the performance of none of these functions was 
designed by the municipality to compete in the market-place 
with other business enterprises for.the custom of patronage 
of the public, and thus produce pecuniary profit for the city. 
Each function listed falls within the rationale of the doc¬ 
trine expressed in the case of Bolster v. City 'of Lawrence, 
225 Mass. 387,389,114 N. E. 722, 723 (L. R. A. 1917 B, 1285), 
which was accepted for application in this jurisdiction by 
this Court in the case of Tillman v. District of Columbia, 58 
App. D. C. 242, 243, 29 F. 2d 442: 

. 

“ ‘The municipality, in the absence of special 
statute imposing liability, is not liable for the 
tortious acts of its officers and servants in connec¬ 
tion with the gratuitous performance of strictly 





public functions, imposed by mandate of the Legis¬ 
lature or undertaken voluntarily by its permission, 
from which is derived > no .special corporate: ad- 
' vantage, no pecuniary profit,-and no enforced con¬ 
tribution upon individuals particularly benefited 
by way of compensation for use or assessment for ' i 
betterments. * * * The underlying test is whether 4 
the act is for the common good of ail without, the >> .j 
element of special corporate benefit or pecuniary 
profit.’ ” 

r . 

- • 

This Court has consistently followed its decision in the Till¬ 
man case, supra, District of Columbia v. May, 63 App. D. C; 
10; 68 F. 2 d 755, cert. den. 292 U. S. 630, 78 L. Ed. 1484, 54 
S. Ct. 641; Loube v. District of Columbia, 67 App. D. C. 322, 
92 F. 2d 473. 

See also Brush v. Commissioner, supra. Brown v. District 
of Columbia, 29 App. D. C. 273; Coates v; District of Colum¬ 
bia, 42 App. D. C. 194; Indian Motocycle Company v. United- 
States, 282 U. S. 797, 75 L. Ed. 718, 51 S. Ct 30. 

It is to be noted that in the Brush case, supra,, the Su¬ 
preme Court of the United States gave explicit sanction to 
the application of the governmental function doctrine to 
maintenance of public buildings. 

' In order for appellants to prevail herein despite the em¬ 
bracing character of the doctrine of governmental function, 
'it is necessary for them to fit their case into a category 
which is beyond the haven of the doctrine. Appellants first 
attempt to do this by asserting that since revenue is re¬ 
ceived by the District from the use of the building the main¬ 
tenance of the Municipal Center thereby became a pro¬ 
prietary function. 

V Under the facts of this case there are three separate 
phases-of the appellants’ theory. The first is that incidental 
revenues are received by the District from the performance 
of governmental functions. .This position, however, is con¬ 
clusively rebutted by the pronouncement of this Court in 
the case of Loube v. District of Columbia, supra, in which 
it was said at page 475 of the report: 






“Because proceeds may be received from the 
disposal of garbage, its collection may be none the 
less governmental. ‘If that service be govern¬ 
mental, it does not become private because a charge 
is made for it, or a profit realized.* Brush v. 
Com’r of Internal Revenue , 300 U. S. 352, §7 S. Ct. 
495, 501, 81 L. ed. 691, 108 A. L. R. 1428; Bolster 
v. Lawrence , 225 Mass. 387,114 N. E. 722, L. R. A. 
1917B, 1285.” 


Appellants next contend that, because the District per¬ 
mitted the operation by third persons of a cafeteria and a 
'lunch stand in the building, rent-free, (App. 16-A) for the 
convenience of Federal and District personnel employed 
therein (App. 6-A) the maintenance of the Municipal Center 
became a proprietary function. 

So far as the operation of a lunch stand by the Wash¬ 
ington Society for the Blind is concerned, such use of public 
buildings is specifically authorized by the Act of Congress 
approved June 20, 1936, entitled “An Act to authorize the 
operation of stands in Federal Buildings by blind persons, 
to enlarge the economic opportunities of the blind, and for 
other purposes”. (49 Stat. 1559.) 

As indicated by its title, the purpose of that Act was to 
provide blind persons with remunerative employment, and 
to enlarge the economic opportunities of the blind, and not 
to convert the operation of the buildings in which such 
stands were authorized into proprietary functions. 

The words of the Supreme Court of Pennsylvania in 
Bartness v. Allegheny County , 349 Pa. 248, 37 A. 2d 18, 20, 
a later case than the Pennsylvania cases cited by appellants 
which properly evaluates its predecessors, are considered 
particularly apt in disposing of appellants’ argument re¬ 
specting the cafeteria. The Court said: 


“The courthouse of Allegheny County is a huge 
imposing building which houses the Criminal 
Courts, the District Attorney, the County Detec¬ 
tives, the Headquarters of the County Police, the 





County Court, the Sheriff, the County Comptroller, 
the County Treasurer, the County Commissioners, 
and the Board of Assessment and Revision of 
Taxes, the functions of all of which institutions, 
departments, and agencies are purely govern¬ 
mental. Upon what, then, does plaintiff rely in 
seeking to deprive the county of the immunity from 
tort liability to which it is presumably entitled in 
connection with the operation and -maintenance of 
its courthouse? Solely upon the fact that, there 
are in the building a few public telephones, a 
bootblack stand (for which no rental is charged 
because the operator renders service in keeping 
the lavatory dean), and the office of the Bureau 
of Property and Supplies; * * V It would be little 
short of a legal grotesquery to hold that liability 
of the county to a pedestrian on the street who is 
injured by a fall of snow from the courthouse roof 
arises from the mere fact that there happen to be 
in the building a bootblack stand, a few public tele¬ 
phones and some clerks employed in a Bureau of 
Property and Supplies. Surely the answer to 
plaintiff’s contention is that it is the predominant 
nature of the activities carried on within the build¬ 
ing which must determine his right of recovery; 
the controlling question is whether the principal 
use of the structure is for the conduct of pro¬ 
prietary and business operations or whether these 
are so relatively incidental and unimportant as 
not to deprive the building of its general character 
as a courthouse. Here we have an extremely large 
building, occupied, to all intents and purposes, ex¬ 
clusively, by the county courts and county agencies 
of government, and in which the space occupied by 
the bootblack'stand and the public telephone booths 
is so slight as to be unworthy of consideration so 
far as the question here involved is concerned. 
As for the Bureau of Property and Supplies, the 
charges paid by customers of the restaurants and 
the amusement enterprises in the parks are paid 
on the park premises and not in die courthouse; 
the most that can be said is that the revenue thus 
collected, constituting an exceedingly small per- 









centage of the total income'of the county, is ac¬ 
counted for in the courthouse building, and that 
among the multitude of contracts negotiated by 
the Bureau of Property and Supplies for the needs 
of the county some relate to equipment purchased 
for the use of these park establishments. * * * ” 


The only benefit which flowed to the. District from the 
operation of these eating places in the Municipal Center 
was the theoretically increased efficiency of Federal and 
District personnel resulting from greater convenience or 
comfort in working conditions. Obviously, rent-free oc¬ 
cupancy of parts of the Municipal Center could not result in 
pecuniary profit to the District of Columbia. - - 

The third phase of appellants ’ theory is that since the Dis¬ 
trict received reimbursement from the United States for use 
of a portion of the building by a Federal agency, insofar as 
that portion is concerned, the District is exercising a pro¬ 
prietary landlord function and is thus barred from pleading 
governmental immunity. But such a contention cannot be 
sustained in light of the facts set forth in the affidavits in 
the Appendix. It is apparent from the affidavits that the 
purpose of the agreement between the United States and 
the District of Columbia was not to produce pecuniary 
profits for the District. The agreement was initiated be¬ 
cause of a desperate shortage of space to house the ex¬ 
panding Federal agencies in time of war. The fact that 
Congress appropriated the funds for construction of the 
M^mcipal^Center is sufficient proof that the District had 
need itself of the space provided therein. The forbearance 
of the District in the premises constituted a sacrifice im¬ 
pairing to some degree the efficiency of the administration 
of District affairs. The affidavits also establish that the 
amounts received by the District from the United States 
under the occupancy agreement, although denominated 
“rent” iri^ the “Voucher for Transfer Between Appro¬ 
priations.^ and/or Funds” (App. 18A), did hot, when 
measured against prevailing rates for comparable; space 






N>* 



in the city, constitute “rent” in fact ^No interest on capital 
invested was contemplated in the agreement, nor was an 
operating profit provided for. The only return to the Dis¬ 
trict was relief from the burden of maintaining space oc¬ 
cupied by the Federal Government. Furthermore, no cita¬ 
tion of authority is required to demonstrate that the United 
States Veterans Administration performs a governmental 
function. Thus, the occupancy by that agency of the United 
States did not change the public nature of the use of the; 
building. No case is found directly analogous to the situa¬ 
tion presented, but the case of Kelly v. City of Boston, 18& 
Mass. 165,71N. E. 299,300, appears persuasive. The Court 
there said: '1 


“The only cases in which a city has been held 
liable on account of the occupation of a city hall is 
where it lets a substantial portion of it for hire, 
and a person invited to a private entertainment is 
injured by a defect therein. Oliver v. Worcester , 
102 Mass. 489, 3 Am. Rep. 485; Worden v. New 
Bedford , 131 Mass. 23, 41 Am. Rep. 185; Little v. 
Holyoke, 177 Mass. 114, 58 N. E. 170, 52 L. R. A. 
417.” 


Appellants * second main ground of attack upon the ajp- 
plication of the doctrine of governmental function is that 
the condition of the lobby floor constituted'a nuisance. 
Citing the case of District of Columbia v. Totten , 55 App« 
D. C. 312, 318, 5 F. 2d 374, 480, among others, appellants 
contend that recovery should be allowed without regard 
to the character of the functions performed in maintaining 
the Municipal Center. 

In the Totten case, supra , this Court defined “nuisance” 
as follows: 


‘“A nuisance is anything that works or causes.in¬ 
jury, damage, hurt, inconvenience, annoyance, or 
discomfort to one in the legitimate enjoyment of 
his reasonable rights of person or property.” 








Now it is true that the foregoing appears in the Totten case 
as a quotation from Joyce on Nuisance. But that defini- ; 3 
tion is equally applicable to every injury of whatsoever 
nature for which the law allows a remedy—whether it be a % 
tort, a breach of contractual right, or cause for divorce—as '"-**•* 
well as all of those-injuries for which no remedy is allowed 
by, law. Nor did this Court apply that definition literally, 
but applied it to an injury to an adjoining land-owner (in 
his use and enjoyment of the land), arising out of a per¬ 
manent condition of defendant’s land (or a continued re- j 
petition of acts amounting to a permanent condition). 
which violated the maxim sic utere tuo ut alienum non 
laedas . And in the Totten case, in discussing nuisance at. ■ ■ ) 

page 315 of the report, this Court compared District of 
Columbia v. Tyrrell, 41 App. D. C. 463, in these words: 


“The inevitable conclusion to be drawn from this 
case is that, had the gas escaped from the school 
building, and continued to escape after notice, to 
the damage of an adjacent property owner, the 
District would have been held liable.” (Italics 
supplied.) 


One of the clearest statements of the doctrine of municipal 
liability for nuisance resulting in personal injuries or prop¬ 
erty damage—particularly applicable because of its refer¬ 
ence to the decisions of tins Court—is found in the case of 
Pearson v. Kansas City, 33l Mo. 885, 55. S. W. (2d) 485, 
488, 489 (1932): 


“Upon the question raised by respondent; 
namely, the extent of the liability of a municipality 
for injuries caused by the maintenance of a nuis¬ 
ance on the city’s property, there is much con¬ 
fusion among the decisions. The general rule is 
stated in 43 C. J. 1734, as follows: i Where a muni¬ 
cipal corporation creates or permits a nuisance by 
nonfeasance or misfeasance it is guilty of tort, and 
like a private corporation or individual, and to the 
same extent, is liable for damages in a civil action 



to. any person suffering special injury therefrom, 
irrespective of the question of negligence; and such 
liability cannot be avoided onthe ground that the 
municipality was exercising governmental powers.’ 

“However, there seems to be a distinction made 
in the authorities between a condition, which con¬ 
stitutes a nuisance, resulting in damages to ad¬ 
joining property, and one resulting in personal in¬ 
juries. This is stated in 19 R. C. L. 1122, § 401: 

.-‘When a piece of real estate belonging to a muni¬ 
cipal corporation is allowed to fall into such condi¬ 
tion as to constitute a nuisance to adjoining prop¬ 
erty, the corporation is held liable to the same 
extent as a private owner, but the exemption of 
municipal corporations from liability for personal 
injury in connection with the conduct of public and 
governmental functions has been held to extend to 
injuries arising from the unsafe and defective con¬ 
dition of public buildings and other public places 
used in connection with such functions, as fully as 
to those resulting from the negligent acts of em¬ 
ployees.’ 2 

“The extent of this liability and a reason for a 
distinction is also stated in 19 R. C. L. 1084, § 371: 
‘A municipal corporation as an owner of land owes 
the same obligations to the owners of neighboring 
land with respect to the use of its own, except so 
far as it has specific authority from the legislature 
to the contrary, as that of any private owner of 
land, and it is accordingly well settled that if a 
municipal corporation makes such use of its own 
' land as to constitute a private nuisance at common 
law it is liable’to the owner of land specially in¬ 
jured by such nuisance, without regard to the char¬ 
acter of the use which the municipality is making 
or whether it is engaged in a governmental or priv¬ 
ate function. The reason underlying this rule, 
. which seems to throw greater protection over real 
estate than over personal safety, although it has 
seldom been expressed by the courts, is douhttess 
not so much the sanctity of private rights in real 

2 38 Am. Jur. 303-4, 5 607, 608. ;•> 






estate as that the permanent use of real estate 
owned by a municipal corporation is a matter with¬ 
in the control and observation of the governing 
body of the corporation, and not merely of the 
subordinate officials in charge of the particular' 
piece of property, so that a creation of a nuisance 
may fairly be called the act of the corporation it¬ 
self, whereas the defective condition of public prop¬ 
erty by reason of which an individual suffers per¬ 
sonal injuries is usually due to the negligence of an 
individual caretaker, for which the municipality 
may not be liable. ’* 

“This view of municipal liability seems to be 
taken by the .Court of Appeals of the District of 
Columbia, upon the decisions of which respondent 
relies. See Roth v. District of Columbia, 16 App. 
D. G. 323; Palmer v. District of Columbia, 26 App: 
D. C. 31,1 L. R. A. (N. S.) 878; District of Colum¬ 
bia v. Totten, 55 App. D. C. 312, 5~F. (2d) 374, 40 
A. L. R. 1461, in which damages were allowed for 
injury to property in the neighborhood, from a 
condition permitted to exist upon public property, 
even though it was used in connection with govern¬ 
mental functions; and see Drown v. District of Co¬ 
lumbia, 29 App. D. C. 273, 25 L. R. A. (N. S.) 98, in 
which recovery was denied for personal injuries 
resulting from falling through an unguarded hole 
in a fire department station; see, also. District of 
Columbia v. Tyrrell, 41 App. D. C. 463; (injury 
from defective gas pipes distinguished from Roth 
case, supra); Coates v. District of Columbia, 42 
App. D. C. 194; Jones v. District of Columbia, 51 
App' D. C. 319, 279 Fed. 188—nil of which apply 
the doctrine of governmental function in cases in¬ 
volving negligence. ,, (Italics supplied.) 


In other words, before, a municipal corporation is held 
liable as for maintaining a nuisance in connection with per¬ 
formance of governmental functions, it must first be es¬ 
tablished (expressly or impliedly) that the nuisance results 

>38 Am. Jar. 357-8, $ 648. 
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from action or inaetion by the municipal corporation itself 
rather than from the action or inaction of its officers, 
agents, servants or employees. 

Only one other point remains to bedisposed of. Appel¬ 
lants have mentioned in their summary of argument that] 
unfair advantage of them was taken by the filing at the 
pre-trial stage of the case of a motion for summary judg¬ 
ment raising the issue of governmental function. Since this 
contention was not elaborated in the argument proper, it 
may be that appellants have abandoned the contention; but| 
in any event this much might be said concerning the meritsj: 
of it. In the first place, not one word in the Record, nor| 
for that matter in the brief of appellants, supports a con¬ 
clusion that prejudice of any kind resulted from the filing! 
of the motion at this stage of the oase. In the second place, 
the Federal Rules of Civil Procedure expressly contemplate; 
that a defense going to the legal sufficiency of the complaint; 
may be raised on motion to dismiss, as was done in this; . 
case. (F. R. C. P. 12(b)); there can be no claim that the 
original order of Judge Pine overruling the motion became 
the law of this case; for by its terms the order expressly| 
reserved the right in the appellee to raise the same defense 
by motion for summary judgment. (App. 7A.) Rule 56,; 
F. R. C. P., authorizes the filing of a motion for summary; 
judgment at any time after the expiration of the twenty; 
days from the commencement of the action. It is obvious 
from the tenor of Judge Pine’s order both that counsel for 
appellants was not taken by surprise by the subsequent 
filing of a motion for summary judgment &nd that Judge; 
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Pine was deferring hearing and determination on the issue] 


until the trial stage of the case pursuant to rule 12 fd), F. R. 
C. P. It is submitted that the methods undertaken by coun¬ 
sel for the appellee to present this issue to the trial court 
were completely consonant, with the Federal Rules of Civil 
Procedure and with the expressed desires of the Court 
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Procedure and with the expressed desires of the Court 
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Coart below was correct and should' be affirmed. 
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